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Facsimile Cover Sheet 



To: EricDoctorow 
Steve Madoff 

Company: Paramount Pictures ^fCflffg 

From: Tom Polgar MR29m 

Company: Viacom/D.C. S7£l/e.j^ 

Phone: (202)785-7300 CVfc M4D0FF 

Fax: (202)785-6360 

Date: 04/29/97 T) (/ V , / 

Pages including this \ a % l5l ' 

cover page: 6 

Comments: Steve, please give me a call. 




■L V you m not th« namad rcdpiat* or an 
siafft, v iMfvby noCMad Hm£ you Haw 
copyfrg of tt*s lur iew wkj tfow * pcofdbfced. If 
Tirm rtflBhefy by collect taiapftoos vtd return tKe 
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Uctronica Manufacturers Association 

A ssctor of (ht Electronic Industriss Association 



T« n)Mr-7W ■ F«x 7UVS37-7SH 



TELECOPIER COVER SHEET 

[If yo* do not reestva any of tkm feflowtag pages, please contact EBiftbod. Akaad 

Total Number of Pages: S (iadwtttg cover sbsti) 



TO: 



Robert Hoiicyi 
JackValand 



Recording Industry 
Information Technology 
Business Software Alliance 
Motion Picture 



it 



202/775-7253 
202/638-4922 
202/172-5501 
202/452-9123 



CC: 



and Trademark Office 



703/305-S664 



FROM: Gary Shapiro 



DATE: 



April 2*. 1997 



LEGISLATIVE DRAFTS RE WIPO IMPLEMENTING LEGISLATION 



Sim we mei on Mitch 3 1 » wo have had our up* and down* in trying to arrive at a consensu* 
with respect to draft legislation. The day after the meeting, I circulated working drafts of both 
WIPO Imptnmsnting legislation and a Digital Reporting MIL Since then, the focus has been 
entirely on WIPO Implementing f cgftJetino. " 

Aa you know, for acvttai weeks there were multi-industry discussions. Then then: were 
submissions to Ac PTO of drafts supported by only soma of the negotiation p s rtictpanbL lam 
pleased that this past Friday there was a reacting to which all fides were invited, *nd thar the 
CEM A/HRRC drafters pot on the table a new draft that they an prepared to recommend to 
CEMA and IIRRC ! have been informed thai this draft was welcomed by the other parties 
pratant as a serious sod good faith offer to teach agreement on certain issues thai have, thus~&r, 
prevented us from reaching a multi-industry consensus draft in response to Commissioner 
Lehm a n* * totp i sst 

Our new draft is based on a proposal by RS A % MPAA and RIA A that was forwarded to 
Commissioner Lehman last *eek and only subsequently shown to us. (Wc understand that it 
w«s ahown to ITI in advance but has not received any ITT endorsement) Our drmft Icaw this 
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"BSA" version intact — to the extort poasiMe - and adds clarifying and limiting definition, with 
certain other revisions. Uut n eit he r our proposal nor the one it would amend yet fcpciJCiifl l 



We Have very serious substantive cnnccnii over the BSA/MPAA/RIAA drift if it were left 
unchanged lu language leaves open to interpretation important questions of potential liability 
for manufacture, sale and use of integrated and multipurpose products that ere now entirety bona 
fide and legal. We have set forth, below, some key question* which we believe must be resolved 
before any muhi-iadustry c omp ro m ise is possible. Further below t* the text of our propoeed 
alternative, which we think resolves then: questions in e imnner appropriate to WIPO 



I want to emphasize the! I remain committed to a constructive end substantive process far 
achieving industry c onsen sus on legislative drafts. Two points, in particular, should be well 



r •» 



• • 



1) We are prcp anad to support WIPO Implementing I rgrclifion o£^{QS2BSil&LS&aSB 
irrespective of progress, or lack thereof, on Digital Recording legislation. 

2) As wvhuve Forsiocnctime, we continue to oeaort the need for expeditions action on Digital 
Recording legislation Indeed, in this more specific context, we are prepared to support 

i ctta ia pro visions that, we believe, can not be le gisla ted with sufficient precision and 
predictability in the broad context of WIPO Implementing Legislation. 



HftBC/CEMA Qwcefkas Re BSA/MPAA/RIAA Pmpeaal 
SectiemLa. 

1) Does the ptnae "ordinary course of its operation' imply that the uae^s devioc must hive 

the user device to accommodate the larhmral protection measure ever actionable under 
sections (IX (2) aod (3), tmd together? 

2) Does this section apply only to works as to which there is no lawful access whatever, or does 
it also apply in the etnumitmct where one has acquired a lawful copy or transmission of a 

work? 
flsctioo lb 

1) Docs •kaowmgiy" modify ihc act of maraifecture, import, etc, or something efae? (One is 
pceeumod to be aware of engaging in the act of manufacture or import) 

2) Is it required thai Ifac person chargeable under (his tuhscction have actual knowledge of the 
particular activity that is being assisted, and the particular poena doing it? Or is k enoogh to 
■Vttow* that the product being mawdhctarcd , imported, ere. is (a) cepsM e of such use. and (b) 
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3 . The importation into the I hited Slates, the t&k for importation, or the saic within the 
United State* after importation by the owner, importer or consignee of any te c hn olo g y, 
product, service, device, component, or part thereof as described in this section shall be 

1337 of Title 19. 



Nothing in this section shall affect right*, defenses, limitations or remedies under Title 
17. 

•3. Definitions 

1) To 'circumvent 1 means to avoid, bypass, remove deactivate, or impair the operation of an 
effective technological protection measure for the purpose of facilitating an act of 



2) An 'cflcctiw technological procection measure' means information included with or an 
attribute applied to a transmission, copy of a work, or phuoorccord so as to protect the rights 
of the copyright owner of such work ex portion ifaowf under this title and which, but for the 
intervention of conduct made unlawful under this provision, would be effective without any 
affirmative legal mandate as tn design of bona fide integrated or multipurpose products.* 
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